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ArtIP - Art of creating Intellectual Property ("IP")

What are IP Rights?
An Artist creates Art. The Art created, is the physical reality of the intangible thought process, skill, ideas and tacit knowledge that has
resulted in the unique combination, arrangement of shapes, textures and material that are part of Artwork created. These intangible

elements of the Art are protected as Intellectual Property Rights ("IPRs"), which command premium value.

Visual arts including fine arts (drawings, paintings, photographs, sculptures or prints), applied or decorative arts and crafts and art
created by digital media are discussed here.

Figure 1 provides an overview of the types of IPRs, what they protect, instances as well as requirement of registration to get
protection.

| Fisure1  Types of IP rights
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Industrial Property Copyrights & Related Rights
I
Key l l l l l presnepeneey
Type of IPR Patents Design Trademark Trade Geographical : Literaryand : Rights of
Secrets Indications artistic :  performing
. expressions : artists
What it Functional ~ Ornamental Brands Secret Product : Works of :  Typeof act
protects features features for information protection = authorship
utilitarian according :
objects to region
Examples eg: swipe eg: Mini eg: Nike eg: Coke eg: Basmati :  eg:books, eg: mime
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Warli Art . architecture, drama
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Copyright protection for Artin India

The Copyright Act, 1957 governs the subject of copyright law in India. Copyright protects original work from being reproduced
without permission. Copyright consists of a bundle of multiple rights in the same work. It is immaterial whether the work has any
artistic / aesthetic merit.

Copyright exists in a work upon creation of the work and originally vests in the author of the work, whether the registration is done or
not. Maintaining recordsinthe process of creation, registering with Copyright office of India or affixing the date of creation next to the
author’s name on the work adds protection.

Inthe case of an artistic work, copyright means the exclusive right:
e Toreproducethe work;

e Tocommunicate the work to the public;

¢ Toissue copies of the work to the public;

e Toincludethe workinany cinematograph film;

* Tomake any adaptation of the work.

The term of copyright depends on the type of work. Generally, copyright in published artistic work lasts for 60 years from the year
following the death of the artist.



I Figure 2

Art Categories

Summary of select issues / considerations under each category of artwork
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Painting / Drawing
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Enjoyment of Originality
work
If you own an Have you
artwork, can you purchased
printitona an original
calendar, marriage piece of art?
card etc?
Where
What rights does have you
purchased it
one have?
from?
What are
your
remedies
available?

Working
relationships

1. Commissioned

2. Consultant /
Retainer Work

3. Employer -
Employee

4. Joint
Collaboration

Replicas

Production
Designer uses
Prints or
replicates
Sculptures?

Replica of
Ajanta /
Ellora /
Temple Arts?

General issues:

* Would tagging an artwork and
recording in an Art Register help in
establishing originality?

e Can the Artist copyright his
Signature series?

* Implications on Art Lending?

Photographs
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Enjoyment of Plurality of Right to modify / Personal Data
work Rights commercialise Protection

Collector has
the right to
display the

print

Copyright belongs
Can a Company to the
pick up photo photographer?
from social media
and use it?

Copyright
belongs to the
photographer?

Can they be

General issues

e Moral rights of the artist — if
Sculpture is defaced?

* Are the above implications
medium / material specific?

General issues:

e Does Photograph of a painting
or a sculpture infringe any
rights?

» Does a contract, or an
agreement take away resale
rights from the original
photographer of the
photograph?

displayed in any

gallery / online

platform or sold
otherwise?
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Issues to be examined

Discussion topics

Who can
create Prints
and when?

General issues:

e Rights in Posters printed at the
time of release of the film?

e Is there any limit to the number of
editions?

* To maintain rigorous control on
number of editions - through
tagging and registry

e Issues / implications have been indicated in the most relevant
category, although some of them apply to multiple categories
¢ The above implications would vary in the case of derivative works
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Digital Art
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Original '
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Is this
infringement?
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copyright
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expression?
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Key stakeholders in a typical Art transaction

Typical Stakeholders are an Art Collector, a Gallery, an Artist (and in some cases, the Artist’s Successor). Most of these
stakeholders are operating in isolation, often unaware of the impact their actions have on one another.

I Figure 3
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Key considerations / takeaways

1 Dueto the nature of copyright being automatically attributed, keeping sketches and other related material is useful evidence to
prove you are the author. Registration with a private register —like the Art Collection Management Tool, developed as part of Art
Infrastructure Solutions — could also be helpful. Another useful, but not compulsory, method may be to affix any reference to
your copyright next to your name.

2 Theintent of this Publication is to broadly lay out the basic legal framework in India, pertaining to Intellectual Property in Fine Art

and to highlight some of the practical issues —to serve as a backdrop for further industry-wide deliberations on the subject. Itis
prepared for educational purposes and not as advice. Legal advice may be sought for specificissues.
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Aura Art Development Pvt Ltd (AADPL)

AADPL was incorporated in 2008 with a view to further
develop artists of calibre, culture of collecting art as well as art
infrastructure in India. Having successfully modeled a
framework for developing artists, AADPL is now set to solve
the next big hurdle for orderly development of the Indian Art
Market. As there is a greater appreciation of art and cultural
objects, a better understanding of their economic value and
increased sensibility of the irreplaceable historic value
encapsulated in them, the need is felt, more than ever before,
to manage these Cultural Assets better. This calls for an
integrated approach, significant research and collaborations
between multiple stakeholders.

AADPL is delighted to launch www.artinfrasolutions.com, as
a one-stop-shop for all needs of Art Collectors, Corporates,
Artists, Museums, Government and other Institutions
(including palaces, temples, religious and spiritual
organisations etc), to offer the following key services:

e Documenting Collection

¢ ArtCollection Management Tool
e Tagging Artworks

e \Valuation and Insurance Advisory
e Conservation and Restoration

e Warehousingand Trusteeship

¢ Trainingand Workshops

e Strategyfor CSR

Rishiraj Sethi CA, CFA

Director, Aura Art Development Pvt Ltd
126, TV Industrial Estate

SK Ahire Marg, Worli

Mumbai - 400 030

+91 98203 45740, +91 22 2490 4496
rishiraj@auraart.in
www.artinfrasolutions.com
www.auraart.in

Credits:
e Theimages of paintings by Sidharth in front / back cover and in Figure 3, are reproduced with his permission
e Image of "The Thinker" (used in Figure 3) is a bronze sculpture by Auguste Rodin, in the Musée Rodin in Paris
e PranjulaaSingh for assisting with research and contributing to discussions

International Legal Alliance (ILA)

Quite often one comes across Clients with cross border and
multinational dispute areas requiring legal advice and at such
times there is always a constant need to access colleagues
around the world who specialized such areas of Law. The
concept and idea of the International Legal Alliance (ILA)
germinated after much deliberation which led to the
conclusion thatthereis a serious need of lawyers specializing in
various sectors of law globally.

ILA is a legal alliance founded in Mumbai, India having a
network of independent legal professionals from all over the
world - over 150 countries and across all states of India.

This network includes LMJ Law Practice, which has also made a
significant contribution to this Paper.

Advocate Laxmi Maria Jenkins

LMJ Law Practice

46, 1st floor, World Trade Centre Arcade
Cuffe Parade, Mumbai 400 005

+91 98205 70653
Imijlawpractice@gmail.com

Advocate Jamshed Mistry
Independent Counsel

Founder, International Legal Alliance
internationallegalalliance@gmail.com
www.internationallegalalliance.com

All rights reserved under international copyright conventions. No part of this publication may be reproduced or transmitted in any
form or by any means, electronic or mechanical, including photocopy, recording or any other information storage and retrieval
system, without prior permission in writing from the publisher, Aura Art Development Pvt Ltd.

For educational purposes only
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